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“A finding that an undertaking has a dorminant position is not in itself a recrimination
but simply means that, irrespective of the reasons for which it has such a dominant
position, the undertaking concerned has a special responsibility not to allow its
conduct to impair genuine undistorted competition on the common market”.

Case 322/81 Michelin v. Commission (1983) (19) at 3511.
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Commom Market Law 07905 618 mya Bellarny & Child  oMannn o901

: NDYY TINNY 86 YD 2109 ,NNINN TN POaY on»nna (London ,1993) Competition

“Article 86 prohibits practices which may be permissible in a normal competitive
situation but are not permissible for dominant firms which have a *“special
responsibility” because of the prejudice their activities may cause to competition in
general and to the interests of competitors, suppliers, customers and consumers in

particular”.

MINNY NNNY DVY NINY DPXN DVA ,NNTYUN A2 1N PN YNINY SPOY Ty
221990 YTHYNN YN, VNN

“In general, the more market power a firm has, the damaging its exclusionary

practices might be”.

H. Hovenkamp, Economics & Federal Antitrust Law (Minn., 1985) 139.

“The most obvious objection to a monopolist is that he is in a position to reduce

output and thereby increase the price of his goods above the competitive level”.

R. Whish & B. Surfin, Competion law (3rd de. London & Edinburgh, 1993) 270-271

Federal Law Antitrust 17995 29 'mya E.W. Kintner 7my 919100 moo by
(Vol. L, Cincinnati, 1980):

“Monopoly has certain effects detrimental to the public welfare which the antitrust
laws are designed to ameliorate. As was noted above, the monopolistic firm is able to
experiment with price as well as volume in its attempt to maximize profits. The final
output will be lower and the price charged higher than would be the case in the
absence of monopoly power. This power may be exercised in many ways, including
first dehree price discrimination, or by tying the sale of another product to one over
which the producer exercises substantial market power. This latter practice is

effectively used to secure monopoly profits even in the presence of a price ceiling on
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the tying probuct. Furthermore, as Kaysen and Turner suggest, such an arrangement

may also serve to create barriers to entry within a particular market.

Monopoly pricing thus affects not only the patterns of production and consumption

and the distribution of income, but the general level of income within society as well”.
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.271-273 Whisg & Surfin, supra, at p. : X3 pwnn
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“....In a competitive market a refusal to deal, a sudden price reduction, a policy of
leasing and not selling a product, or of keeping research secret are absolutely

consistent with competition on the merits” Hovenkarmp, supra, at P. 139.
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“The concept of abuse is an objective concept relating to the behaviour of an
undertaking in a dominant position which is such as to influence the structure of a
market where, as a result of the very presence of the undertaking in question, the
degree of competition is weakened and which, through recourse to methods different

from those which condition normal competition in products or services on the basis of
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the transactions of competition still existing in the market or the growt of that

competition”.

Case 85/76 Hoffman La Roche v. Commission (1979) (20), 541

PPSTNNNN W NPIAYN PRAYY 27NINA D) YD 020 Areeda & Turner o 1mvmN

: TINDN XD NNMINN N2 XN N ,Sherman Act -5 2 yoa nyiapn

“...In defining the behavioral component of the monopolization offense, one must
concentrate on conduct and define the characteristics of conduct that are undesirable.
Despite loose language, this is in fact what the courts have attempted to do. They have
focused on conduct while talking about intent.”

Areeda & Turner Antitrust Law, Vol 3, p. 73
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:NNIMOVY, M0 oND) J. T. Lang v InKINg NHYNIL UNID M) Iy

“Defining Legitimate Competition: Companies’ Duties to Supply Competitors and
Access to Essential Facilities”;

: DIDINA YNNIV
Fordham Corporate Law Institute Twenty First Annual Conference on International
Antitrust Law and Policy (October 27-28 1994).

M) NN NPHRN OPWND DD 1) XOY DXIANWND P XD 7OMPN DXIARWNYD PTIN 12NNDN
DTRYN YYa SV IMYAD DX 1T0IYN DD DOYNAN D) NION (27179) VIV ,DMYIV DY) MIIIN
NYNIN TPIYIN YNV MINNN NX TN 0N DINNN DY DNMOY IRV ,TA92 MOVIPNDYTH

Balbaphl

2PON2 1NN 92T PIAPOYD NIN NN TIVN : XN TIVH T2YTNH NIMYA Y5 N3 IWPNL POD
SY DIPMPY NN NOYDY ,259 19D MOV I ¥IDID NINNN DD 910> - MdyN NONWN DOyNNa
oV - DNVLPN DMINNNN NIY .)D MYYY MYIDI MIVIN D) V> INPNXIN TI ,IWOND 0NN

19355 NN NIV N NN TAD2 NPINDI T NN TIVN NNPN - NTNHY 713D T

2IVN NOM 0 2PN ANWNI D) NI NYNIN NONN PN IRWNI P KD INNSINL PO 19
LPIND NI

“...When access to the facility is not essential but merely advantageous, even though
the denial of access has a substantial effect on competition, it is not normally the task
of competition law on companies (as distinct from Community law dealing with
government measures) to create equal conditions of competition for all companies.
Competition law dose not oblige even a dominant company to share, on a non
discriminatory basis, non essential advantages which it has obtained or developed
through its own efforts (as distinct, perhaps, from those conferred on it by

governmental action). The test seems to be whether the handicap resulting from denial
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of access is one which can reasonably be expected to make competitor’s activities in
the market in question either impossible or permanently, seriously and unavoidably
uneconomic. If so, that is an insuperable barrier to entry. If competitor have an
economic alternative, no such barrrier to entry has been crealed or raised, and there is

no duty to provide access.”
(NN 44-45 10yY)
SUNTH NI

“The reason why access to a facility is essential and why competitors cannot provide
their own facility is not imporlant, provided that this is so. The reasons can be
physical (there is no other harbour in the area), potitical (environmental objections
make it impossible to build another airport or economic (it might be totally
uneconomic to build a naw harbour with access roads, or no achievable group of
musicians could set up a second performing rights society which would have the
necessary economies of scale). it is not necessary to show that what is called a
“natural monopoly” is involved.”

(47-46 my).

LDINN DMYPN TIY NN ND HY INRNIND

NITYD N2IND TIRPIVIND YN P2 YNPRN PIYN DY NYININ P DINDN DIDTIN DNDOP
;2900 002 J.S. Venit & JJ. Kallaugher Su onxsan Axd Nv Payd .povmmnn Hv

Essential Faclilities — A Comparative Law Approach™.« : nnamow

INT NI TINND 86 PYD P2V PSTNNNN DY 10NN, Sherman Act -5 2 yo pa nxnwny

:nnymov T, E. Kauper : 5w ynxsan

“Article 86 of the Treaty of Rome and Section 2 of the Sherman Act: A Brief
Comparison”.
: ©IDI9I NN T NN

Comepetition Law and Trade: An International Symposium, (Brussels, June 22-24,
1994).

:P. Areeda bw y1mnnb 130y ORPIINDNRN PTN 020
“Essential Facilities: An Epithet in Need of Limiting Principles”, 58 Antitrust L.J.
(1990), 841.
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“A single firm’s facility, as distinct from that of a combination, is ‘essential’ only
when it is both critical to the plaintiff’s competitive vitality and the plaintiff is
essential for competiton in the marketplace. “Critical to the plaintiff’s competitive
vitality’ means that duplication or practical alternatives are not available”.

N92°NPN NPT N ONPPIDND PTI 0,002 PT OPDAY DN GR 19N DIPNINDI OITTIN
MNNONDN YISY JMIND 79 .DMINNNG ¥0Y PYNNY PHINMND MIN PNV TPV PND
D120 YT NN NINNN DY JDbY

British Midland (British Midland nw192 '89RN PV NINYNN NOND NNY DV NORYN
v. Aer Lingus (1992)) (21).

Aer Lingus yYaxT 1y ypa »uidmT myn JAer Lingus ,nnx n9and 70 Ny npna
,NNYNN PIva X1 Xnw 05002 British Midland 11222y m27 mnan oy nmvp NN

779202 NN NNNX NN TVN MDD 1918 DMIVANRD NOND DMOon . Interline » pn
NODPYI NINKN NI2INN DY NV YOO NN NN DY NDV DV PONNDY ,NINNK
A2 050NN YO Yy Aer Lingus Ny mn PYarT N5 1pa 0wb Mwew British Midland

TININN NN RNV TINND 86 PYD DY NN NYYNI ¥ D YaAP TP PR NIPN DY PTN M2
99, INVN P2, )PNIN NPNINA (OPIY DY 520N 193 PI9D) NI9NN NPDIND NIIRNN

“The refusal to interline in this case essentially consists in the imposition, contrary to
normal industry practice, of a significant handicap on a competitor by raising its costs
and depriving it of revenue. Aer ingus has not been able to point to efficiencies
created by a refusal to interline nor to advance any other persuasive and legitimate
business justification for its conduct. Its desire to avoid loss of market share, the
circumstance that this is a route of vital imporlance to the company and that its
operating margin is under pressure do not make this a legitimate response to new

entry”.

(P71 PO 30 NPOI)

: DY NN TN
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“Aer Lingus has argues that, whereas interlining in most circumstances is beneficial to
all participating airlines, it would suffer form interlining with British Midland by
losing several points of market share to the new entrant. Even if this could be
demonstrated, the argumant that interlining would result in a loss of revenue would
not in itself make the refusal legitimate. Aer Lingus has not argued that interlining
with British Midland would have a significant effect on its own costs, whereas there is
evidence that a refusal to interline would impose a significant handicap on British
Midland”.

P11 PO 25 NPOY)

DY TIRND W) NV T IR DY WHITINY PINKRD YOPIAY TIY NYTN NN 1YY W
MINNN DY NYPN NYAYNT D1 PIMND NNININ NYIN DX OMIINND MO DY NTRYNN
D270 TYNRNA NN TIY T2 .MAIWNN X DY NIPNRa

VIVNN N2 DY VT PO KN, PN DY NORD NNYN TYWNRN NORYA POIWN ,INN PT PO

JAspen Skiing y3y2 270982 \9OYN

(Aspen Skiing Co. v. Aspen Highlands Skiing Corp,) (1985) [17].
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M1ann Sv Y 5 Aspen SKiing miyo Ty .mamwin NX P0NY XY 1T NIPA )N
SY DXVITIVDN NPNAN DMINT YNDIAD 199N (MIANN PNYD DXAMWNN) PMMPYY MOLPH
3 PNYA YN VOVYNN N .NNOY NN PIPY NN PIOIND TN INYNN 1D O POIDNINND
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NP MOVPN NHAND NPION
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“The high value that we have placed on the right to refuse to deal with other firms

does not mean that the right is unpualified”.
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SPNVMNY HY NS By 10NN Sherman Act -5 2 9yo N9 ININK

P.G Ahern, :nx1 Aspen Skiing mapya npoan Hv noNoan n»pod
Refusals to Deal After Aspen”, 63 Antitrust L.J. (1994) 153.«
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(Olympia Equipment Leasing v. Western Union Telegraph, (1986) [18] 797 F2d 370
(7" Cir, 1986); rehearing: 802 F2b (7" Cir 1986, Petition deried).
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